RESEARCH ASSOCIATE AGREEMENT

This Research Associate Agreement (“Agreement”) is entered into by and between Samuel Merritt University, a California nonprofit public benefit corporation (“SMU”) and [INSERT NAME] (“Research Associate”).
The parties agree as follows:

1. During the Term of this Agreement, Research Associate agrees to provide the services identified in the attached Exhibit A (“Services”) and SMU agrees to compensate Research Associate for such Services at the rate indicated in Exhibit A and in accordance with the terms and conditions set forth herein. 
2. In performing the Services, Research Associate is acting as an independent contractor, and shall not be considered an employee, joint venture, faculty member or partner of SMU for any purpose. SMU shall neither have nor exercise any control or direction over the methods by which Research Associate shall perform the Services required under this Agreement. The sole interest and responsibility of SMU is to assure that Services are performed in a competent, efficient and satisfactory manner. Research Associate shall not have any claim under this Agreement or otherwise against SMU for workers’ compensation, severance pay, vacation pay, sick leave, retirement benefits, health plan benefits, Social Security benefits, disability insurance benefits, unemployment insurance benefits or any other benefits of any kind. 

3. Research Associate agrees to indemnify, defend and hold SMU, and its respective employees, officers, directors, representatives, agents, successors and assigns (the “Representatives”) harmless from any and all damages, claims, judgments, losses, costs and expenses, including attorneys’ fees (collectively, the “Claims”) which: 1) result from the acts or omissions of Research Associate in connection with this Agreement; or 2) are based on an allegation that Research Associate’s Services and any related materials, equipment and/or other deliverables provided by Research Associate in accordance with this Agreement infringes any patent or any copyright, trademark, trade secret or other proprietary right. 
4. SMU agrees to maintain clinical trials liability insurance covering bodily injury or property damage arising out of this study. Minimum amounts of this insurance shall be $1,000,000 each loss/$3,000,000 aggregate, and the policy shall include Research Associate as an insured.  If Research Associate’s employees provide services under this Agreement, Research Associate shall provide workers’ compensation insurance for such employees if and as required by the laws in the state in which the work is being performed.  

5. Research Associate shall at all times hold an unrestricted license to practice physical therapy in the state in which the work is being performed. Research Associate warrants that Research Associate and Research Associate’s employees providing services under this Agreement are eligible to perform the Services in the United States of America.  SMU reserves the right to conduct a lawful background check of Research Associate or to request that Research Associate provide proof of a lawful background check of any employees or subcontractors of Research Associate before Services are performed under this Agreement.  

6. This Agreement shall commence on August 22, 2018 (“Effective Date”) and continue until August 22, 2021 unless sooner terminated as follows.  This Agreement may be terminated by SMU, in whole or in part, with or without cause, upon five (5) days written notice to Research Associate.  This Agreement may be terminated by Research Associate, in whole or in part, with or without cause, upon thirty (30) days written notice to SMU.  Termination or expiration of this Agreement for any reason will not relieve either party of any obligations or liability incurred prior to the effective date of the expiration or termination of this Agreement.
7. Research Associate certifies that he/she is not currently named as an excluded individual on the “List of Excluded Individuals/Entities” of the Department of Health and Human Services Office of the Inspector General (“OIG List”).  Research Associate will immediately notify SMU if at any point during the Term Research Associate is named as an excluded individual on the OIG List. Research Associate agrees to comply with SMU’s policies and procedures relating to research and the Services provided under this Agreement, including but not limited to SMU’s Conflict of Interest Policy.  Research Associate agrees to notify SMU within thirty (30) days of any circumstances constituting a conflict of interest under SMU’s policy.  
8. Research Associate agrees that SMU shall be the owners of all proprietary rights in and to any documentation, records, text and other works of authorship, data, metadata, databases, information, ideas, innovations, discoveries, inventions, compositions, know-how, conceptions, designs, symbols, names, procedures, methods, processes, improvements, products, prototypes, samples, computer programs or routines (in object code or embedded format, regardless of the medium on which it resides), hardware and/or software configurations, translations,  trade secrets and other property and materials, tangible or intangible, whether or not patentable or registrable under copyright, patent or similar laws, within the foregoing:  (i) furnished to Research Associate, or to which Research Associate is given access by SMU in connection with the performance of this Agreement; and/or (ii) conceived, reduced to practice or otherwise created, authored, developed or generated in connection with performance of this Agreement by Research Associate either solely or jointly with SMU (collectively “Intellectual Property”).  Research Associate shall not have any interest in such Intellectual Property and may use such Intellectual Property only as necessary to perform under this Agreement.  Accordingly, Research Associate hereby assigns to SMU all of Research Associate’s right, title and interest in and to the Intellectual Property.  Research Associate further acknowledges its obligation to assist SMU or its designee, at SMU’s (or designee’s) expense, in every proper way to secure SMU’s or its designee’s, rights in the Intellectual Property and any copyrights, patents, trademarks, moral rights or other intellectual property rights relating thereto.  This obligation includes maintaining and preserving accurate and complete records of all pertinent information and data with respect thereto (“Records”), disclosing to SMU or its designee all Intellectual Property and Records, and executing all applications, specifications, oaths, assignments, recordations and instruments necessary to obtain, maintain and transfer such rights to SMU or its designee (or, if not transferable, to waive such rights).  The parties further agree that nothing in this paragraph or in this Agreement shall limit SMU’s sole and exclusive intellectual property rights in and to its own data (including metadata) provided to or accessed, developed or generated by Research Associate during the course of this Agreement.  Except as expressly authorized by SMU, Research Associate may not use, publish, aggregate of otherwise modify such data or metadata for Research Associate’s own use or for use with third parties.   

9. Research Associate will hold the following “Confidential Information” in strict confidence and not disclose the same to any other person or entity except as provided herein: SMU’s proprietary and confidential records and information, including but not limited to all information, pricing and terms relating to or contained in this Agreement; the content of all negotiations and other discussions regarding contract terms, conditions and pricing; all service and product data, trade secrets, financial data, pricing, business plans and any other information or technology received or generated in implementing this Agreement; the confidential information of vendors and other third parties disclosed to the Research Associate as part of the provision of Services under this Agreement; all personally identifiable information of SMU’s employees, agents, patients and customers; and all information derived from the foregoing.

10. Research Associate will not publicize or disclose the terms or existence of this Agreement, nor shall Research Associate use the name(s), trademark(s), or tradename(s) of SMU, its subsidiaries or affiliates, except with the prior written consent of SMU.

11. The parties will perform their respective obligations under this Agreement in strict compliance with all applicable laws.  Neither party will be responsible for monitoring the other party’s or any of their subcontractors’ compliance with any applicable laws. Any dispute arising out of or in connection with this Agreement, including any question regarding its existence, interpretation, validity or termination, will be referred to and definitively resolved by binding arbitration pursuant to the California Code of Civil Procedure Section 1280, et seq., and the arbitration will be administered in accordance with the Streamlined Rules of Judicial Arbitration and Mediation Service (JAMS) rules applicable to commercial arbitrations.  The place of arbitration will be Alameda County, California.  The judgment of the arbitration tribunal will be accompanied by a written statement of the basis for such judgment and may be enforced by any court having proper jurisdiction.  The provisions of this Section will survive the termination of this Agreement.
12. The provisions of Sections 3, 6, 7, in addition to those that by their nature are intended to survive termination, shall survive any expiration or termination of this Agreement.

13. Notices.  All written notices to be given in connection with this Agreement will be sufficient if sent by certified or registered mail, postage prepaid or by national overnight delivery service addressed to the party entitled to receive such notice at the address specified by such party below. Either party may from time to time change its address for the purpose of receipt of notice by a notice delivered in compliance with this subsection.  

If to SMU: 


Samuel Merritt University 

3100 Telegraph Avenue

Oakland, CA 94609

Attn: Ronda Garrett

With a copy to:

Sutter Health Office of the General Counsel




2000 Powell Street, 12th Floor




Emeryville, CA 94608




Attn: Chief Legal Officer, Bay Region


If to Research Associate:
Name




Address




City, State, Zip

14. If any provision of this Agreement is declared void or unenforceable by a court of competent jurisdiction, such provision will be severed from this Agreement, and the balance of the Agreement will remain in full force and effect.  This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof.  No modification of this Agreement shall be effective unless it is in writing and is signed by each party. There are no understandings, representations, or warranties except as expressly set forth in this Agreement.  The construction, interpretation and enforcement of this Agreement shall be governed by and construed in accordance with the laws of the State of California, without regard to the choice or conflict of laws provisions thereto.  This agreement is not assignable. Unless otherwise set forth herein, nothing contained herein is intended nor shall be construed to create rights running to the benefit of third parties. Each person executing this Agreement represents and warrants that they are authorized to enter into such Agreements for and on behalf of themselves or their respective party.  The parties to this document agree that a copy of the original signature (including an electronic copy) may be used for any and all purposes for which the original signature may have been used.  
The undersigned hereby acknowledges and consents to the foregoing Research Associate Agreement.

	SAMUEL MERRITT UNIVERSITY:
By:

                                               _  
            [signature]

Name:






Title:






Date:
                                          



	RESEARCH ASSOCIATE:
By:

                                               _  
            [signature]

Name:






Title:






Date:
                                          




	
	


EXHIBIT A

STUDY TITLE: 
Injury Incidence and Patterns in Different Cirus Arts
SERVICES: 
Research Associate will provide the following Services in accordance with the Study protocol and the instructions of SMU employees. 
TRAINING

1. Complete NIH Research Training: 3 hours
2. Complete Study Protocool and Standardization Training: 4 hours
3. Attend Bi-Annual Study Meeting: 1 hour per meeting
STUDY PERFORMANCE 
1. Initial Screening Exam of participants and submission of all required data to SMU: 60 minute screening visit plus data submission
2. Injury Screening Exam of participants and submission of all required data to SMU: 30 minute screening visit plus data submission
FUNDING:
SMU agrees to pay Research Associate $50.00/hourly for required training, $50.00 per Initial Screening Exam and $25.00 per Injury Screening Exam completed satisfactorily by Research Associate under this Agreement.  Research Associate shall complete work under this Agreement in compliance with the time frames specified in this Exhibit A. Research Associate shall submit invoices to SMU on a monthly basis, which shall include a detailed explanation of the Services rendered.  SMU reserves the right to request additional information from Research Associate before approving an invoice for payment under this Agreement.  
PAYMENT TERMS:

1. All invoices will be subject to “Net 60” payment terms after receipt of accurate invoices from Research Associate.  SMU may, at its discretion, make payment by check or by an electronic payment method.  Other than as stated in this Agreement, or as subsequently agreed to in writing between the parties, Research Associate is solely responsible for payment of any other expenses incurred in connection with carrying out Research Associate’s duties under this Agreement.  Such expenses include costs of all travel, lodging, food, licenses, bonds, taxes and costs of doing business.  In no event will SMU be responsible to pay any expenses of Research Associate not contained in this Agreement or as otherwise agreed to in writing between the parties, whether or not incurred in connection with Research Associate’s performance under this Agreement.  Research Associate further agrees to abide by SMU’s written travel reimbursement policy if SMU chooses to provide such written policy to Research Associate.

2. Research Associate agrees that any payments to Research Associate under this Agreement will be subject to seven percent (7%) tax withholding unless Research Associate can establish that either (a) Research Associate has resident status in the State of California and/or (b) a California tax return was filed in Research Associate’s name for the immediately preceding calendar or fiscal year.
3. With respect to Section 1861(v)(1)(I) of the Social Security Act, as amended, Research Associate agrees:

a. Until the expiration of four (4) years after the furnishing of services under this Agreement, Research Associate shall, upon written request, make available to the Secretary of the Department of Health and Human Services (the “Secretary”), the Secretary’s duly-authorized representative, the Comptroller General, or the Comptroller General’s duly-authorized representative, this Agreement, and such books, documents and records as may be necessary to certify the nature and extent of the costs of such services; and

b. If any such services are performed by way of subcontract with a value or cost of Ten Thousand Dollars ($10,000) or more over a twelve-month period, such subcontract shall contain, and Research Associate shall enforce, a clause to the same effect as subparagraph (1) immediately above.

c. Limits.  The availability of Research Associate’s books, documents, and records shall be subject at times to all applicable legal requirements, including, without limitation, such criteria and procedures for seeking and obtaining access that may be promulgated by the Secretary by regulation. 
{01194830 v.1}Page 2 of 6

